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QOR97-2576
Dear Ms. LaRoe:

You ask whether certain information is subject to required public disclosure under the Open
Records Act (the “act”), chapter 552 of the Government Code. Your request was assigned
ID# 110873.

. The Tarrant County Sheriff’s Department received a request for all information relating to
two particular offenses. You state that you have released front page offense report information to
the requestor. You contend that the remaining information relating to these two offenses is excepted
from disclosure under sections 552.101, 552.103, and 552.108 of the Government Code. We have
considered the exceptions you claim and have reviewed the documents at issue.

Initially, we note that the submitted documents include documents that have been filed with
a court. Documents filed with a court are generally considered public. See Star Telegram, Inc. v.
Walker, 834 S.W.2d 54, 57 (Tex. 1992). Thus, documents of this type must be released to the
requestor.

The submutted documents also include prebable cause affidavits. Article 18.01(b) of the
Code of Criminal Procedure provides:

No search warrant shall issue for any purpose in this state unless
sufficient facts are first presented to satisfy the issuing magistrate that probable
cause does in fact exist for its issuance. A sworn affidavit setting forth
substantial facts establishing probable cause shall be filed in every instance in
which a search warrant is requested. 7The affidavit is public information if
executed. [Emphasis added.}

Information specifically made public by law outside the act may not be withheld pursuant to any of
. the act’s exceptions to required public disclosure. See, e.g., Open Records Decision Nos. 544

512/463-2100 P.O. BOX 12548 AUSTIN, TEXAS 78711-2548
PRINTED (N RECYCLED PAPER AN EQUAL EMPLOYMENT OPPORTUNITY EMPLOYER



Ms. Kristi LaRoe - Page 2

(1990), 378 (1983), 161 (1977), 146 (1976). Accordingly, we conclude that the department must
release the probable cause affidavits if they were executed.

We will consider whether the exceptions you have claimed protect the remaining documents
from disclosure. The remaining documents contain criminal history information. You contend that
this information is excepted from disclosure under section 552.101 of the Government Code,
Section 552.101 applies to information that is made confidential by law, including information made
confidential by statute. Title 28, Part 20 of the Code of Federal Regulations governs the release of
criminal history record information (“CHRI”) which states obtain from the federal government or
other states. Open Records Decision No. 565 (1990). The federal regulations allow each state to
follow its individual law with respect to CHRI it generates. /d. Section 411.083 of the Government
Code deems confidential CHRI that the Department of Public Safety (the “DPS”) maintains, except
that the DPS may disseminate such records as provided in chapter 411, subchapter F of the
Government Code. See aiso Gov’t Code § 411.087 (entities authorized to obtain information from
DPS are authorized to obtain similar information from any other criminal justice agency; restrictions
on disclosure of CHRI obtained from DPS also apply to CHRI obtained from other criminal justice
agencies). Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain
CHRI; however, a criminal justice agency may not release the information except to another criminal
justice agency for a criminal justice purpose, id. § 411.089(b)(1). Other entities specified in Chapter
411 of the Government Code are entitled to obtain CHRI from DPS or another criminal justice
agency; however, those entities may not release the information except as provided by Chapter 411.
See generally id. §§ 411.090-.127. Thus, any CHRI generated by the federal government or another
state may not be made available to the requestor except in accordance with federal regulations. See
Open Records Decision No. 565 (1990). Furthermore, any CHRI obtained from DPS or any other
criminal justice agency must be withheld under section 552.101 of the Government Code in
conjunction with Government Code chapter 411, subchapter F.!

You also claim that the documents at issue are excepted from disclosure under section
552.101 as documents made confidential by judicial decision. Holmes v. Morales, 924 S.W.2d 920
(Tex. 1996). We note, however, that the Holmes court construed the former section 552.108, which
is no longer in effect. The Seventy-fifth Legislature made significant, substantive changes to section
552.108. Thus, the former section 552.108 and the Holmes interpretation of the former section
552.108, are superseded by the amended section.

You claim that the documents at issue are excepted from disclosure under section 552.108
of the Government Code. The Seventy-fifth Legislature amended section 552.108 of the
Government Code to read as follows:

(a) Information held by a law enforcement agency or
prosecutor that deals with the detection, investigation, or prosecution
of crime is excepted from the requirements of Section 552.021 if:

"We note that the requestor’s client can obtain his own CHRI from DPS. Gov’t Code § 411.083(a)(3).
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. (1) release of the information would interfere with the
detection, investigation, or prosecution of crime;

(2) it is information that deals with the detection,
investigation, or prosecution of crime only in relation to an
investigation that did not result in conviction or deferred
adjudication; or

(3) it is information that:

(A) is prepared by an attorney representing the
state in anticipation of or in the course of preparing for criminal
litigation;

(B) reflects the mental impressions or legal
reasoning of an attorney representing the state.

-(b) An internal record or notation of a law enforcement
agency or prosecutor that is maintained for internal use in matters
relating to law enforcement or prosecution is excepted from the
requirements of Section 552.021 if:

(1) release of the intemal record or notation would
interfere with law enforcement or prosecution;

(2) the internal record or notation relates to law
enforcement only in relation to an investigation that did not result in
conviction or deferred adjudication; or

(3) the internal record or notation:

(A) is prepared by an attorney representing the
state in anticipation of or in the course of preparing for criminal
litigation;

(B) reflects the mental impressions or legal
reasoning of an attorney representing the state.

(c) This section does not except from the requirements of
Section 552.021 information that is basic information about an
arrested person, an arrest, or a crime.

. Gov’t Code § 552.108. Specifically, you contend that the documents at issue are protected by
subsections (a)(1) and (b)(1) of section 552.108. However, you have not demonstrated that releasing
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these documents would interfere with law enforcement or prosecution. We conclude, therefore, that .
the documents are not excepted from disclosure under section 552.108.

Finally, you claim that all of the remaining documents are excepted from disclosure under
section 552.103(a) of the Government Code. Section 552.103(a) excepts from disclosure
information:

(1) relating to litigation of a civil or criminal nature or settlement
negotiations, to which the state or a political subdivision is or may be a party
or to which an officer or employee of the state or a political subdivision, as a
consequence of the person’s office or employment, is or may be a party; and

(2) that the attorney general or the attorney of the political subdivision
has determined should be withheld from public inspection.

To secure the protection of section 552.103(a), a governmental body must demonstrate that requested
information “relates™ to a pending or reasonably anticipated judicial or quasi-judicial proceeding.
Open Records Decision No. 551 (1990). Litigation cammot be regarded as *“reasonably anficipated”
unless there is more than a2 “mere chance” of it--unless, in other words, we have concrete evidence
showing that the claim that litigation may ensue is more than mere conjecture. Open Records
Decision Nos. 518 (1989) at 4-5, 452 (1986) at 4. Whether litigation is reasonably anticipated must
be determined on a case-by-case basis. Open Records Decision Nos. 452 (1986), 350 (1982).
Having considered the totality of the circumstances presented in the case, we conclude that further .
Iitigation relating to the two offenses is not reasonably anticipated at this time. Therefore, you may
not withhold the remaining documents from disclosure pursuant to section 552.103(a). With the
exception of CHRI, you must release the submitted documents to the requestor. |

We are resolving this matter with an informal letter ruling rather than with a published open
records decision. This ruling is limited to the particular records at issue under the facts presented
to us in this request and should not be relied upon as a previous determination regarding any other
records. If you have any questions about this ruling, please contact our office.

] Yours very truly,

Assistant Attoriey General
Open Records Division

KEH/ch

Ref: ID# 110873
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. Enclosures:  Submitted documents
ce: Ms. Paige Massey
Attorney at Law
9309 Prince William

Austin, Texas 78730-3418
(w/o enclosures)



